8 December 2005
Dear E.U. Net work of Independent Experts on Furefgal Rights,

On behalf of ASTRA and the Center for ReproductiRights (Center), we would like to
thank you for giving us the opportunity to proviseme additional information to this body
on sexual and reproductive health violations ogogriwithin European Union Member
States. This letter supplements the attached leldéed 12 October 2005 and the oral
intervention made by ASTRA and the Center at theONgBnsultation meeting in Brussels on
17 October 2005. The discussion at this consatiatbcused on general issues regarding
sexual and reproductive rights as human rightsgsscto safe and legal abortion in Poland,
sexual education in Poland and Lithuania and censous objection in Slovakia. The
information in this letter will be focusing on hosther international bodies, mostly United
Nations Treaty Monitoring Bodies, have recognizeel human rights violations connected to
reproductive health issues, specifically the violad occurring in Ireland, Poland, Malta, and
Slovakia. We respectfully request that the Netwadklress these issues in appropriate fora
and in relevant reports on human rights.
This letter focuses on four principle human rigtsncerns within the European Union
Member States: 1) the failure to provide effectaceess to reproductive health services and
information, particularly access to safe and |legmdrtion in Poland, Ireland, and Malta; 2) the
failure to provide effective access to sexualityi@tion which is not tainted by religious
values, but instead provides students with accurdtemation to protect themselves from
STIs such as HIV/AIDs and unwanted pregnancies wich also promotes gender
empowerment and equality; 3) sterilization of Romaomen; and (4) the discriminatory
impact of sexual and reproductive rights violatioe also offer some conclusions on the
issues and some general recommendations on woskindNGOs.

Access to Safe and Legal Abortions*

Most of the United Nations Treaty Monitoring bodhes/e expressed concern over illegal and
unsafe abortions. The Committee on the EliminatidnDiscrimination against Women
(CEDAW), the Committee on the Rights of the ChiGRC), the Human Rights Committee
(HRC), and the Committee on Economic, Social andtu€al Rights (CESCR), have
explicitly asked State parties to review legislati@iminalizing abortion. They have raised
issues about the accessibility of safe abortionstiquéarly in the cases rape.
The CEDAW and HRC committees have also examined diseriminatory effects of
legislation making abortion illegal. The HRC haskrsowledged the discriminatory,
disproportionate impact of restrictive abortion aan poor, rural women. In the case of
Ireland for example, the CEDAW committee has ndtet the disparate impact on asylum
seekers.

The CEDAW and HRC have made an important connedigiween illegal, unsafe abortion
and the high rates of maternal mortality. Bothhefste committees have explicitly discussed it
as a violation of the right to life. Moreover, igecommittees have, either explicitly or
implicitly, characterized high rates of maternal rtabity caused by unsafe abortion as
violations of women’s right to life and health. Améve also recommended that the State
party also increase access to family planning eesvi and information.
Furthermore, CEDAW and HRC have also expressedetoraver the lack of availability of
abortion services due to laws allowing for constgrs objection on the part of hospital
personnel. The CEDAW committee has made it cleat it considers it an infringement of
women’s reproductive rights when a government feolensure access to another provider



willing to perform the procedure and has recommdntiat the State party take steps to
guarantee access to abortion in public hospitdigs B important as conscientious objection
is increasingly becoming a barrier to women’s asc&s reproductive health services,
including abortion in some new EU Member States.

Portugal

In Portugal, abortion is restricted by law and is application. At least 20,000 illegal
abortions are performed each year. As a resultoafiptications arising from illegal and
hence, unsafe abortions, approximately 100 womese liked unnecessary in the last 20
years. Moreover, at least 25 women have been prteskedor having illegal abortions in the
past couple of years. Portugal is the only coumtrigurope and one of the few in the world
that actually punish women for seeking to fulfill hetr health needs.
The CEDAW has repeatedly urged governments towetheir laws to suspend penalties and
imprisonment for those who voluntarily procure duce abortion. It recognizes that women
are deterred from seeking medical care if they feEing reported to police authorities by
doctors or other medical professionals who suspel@wful behavior. For example, in its
latest concluding observation to Portugal the CED&Mhmittee noted the health impact that
illegal abortions have and the need to improve ffampianning serviced. The CEDAW
committee expressed concern about the restricheetian laws and urged the State party to
“...facilitate a national dialogue on women's right reproductive health, including on the
restrictive abortion laws. It also urges the Stai@rty to further improve family planning
services, ensuring their availability to all womand men, including teenagers and young
adults. It requests the State party to include nmiation in its next report on death and/or
iliness related to or due to illegal abortién.

Ireland and Malta

Both Ireland and Malta have two of the most restgcabortion laws in the world. Malta
prohibits abortion altogether, even when a womdifésis in danger. Ireland, allows for
abortion only when woman'’s life is at risk. Bothuodries deny women an abortion even if
the pregnancy is the result of a rape, or whereman’s health is in danger or when her fetus
is diagnosed with a serious impairment.
The International Covenant on Economic, Social @uitural Rights (IESCR) in its 2004
concluding observations to Malta expressed conteat abortion has been classified as
illegal under the law of MaltaAlso, the committee recommended that Maltar&view its
legislation on abortion and consider exceptionstiie general prohibition of abortion for
cases of therapeutic abortion and when the pregyascthe result of rape or incest.
In Ireland, for example, women are forced to traeeU.K to undergo abortions, thus, only
women with the means to travel are able to makdripe In other countries with restrictive
laws and practice, such as in Portugal and Maltamnen are forced to terminate their
pregnancy in clandestine abortion clinics, whereviglers are not accountable to women’s
health and lives and may even face prosecutiora Assult, women’s health is at stake, with
some cases of needless deaths amongst women.
In its 2000 concluding observations to Irelandlthenan Rights Committee (HRC) expressed
its concern regarding the “circumstances in which women may lawfully obtairabortion
are restricted to when the life of the mother iglamger and do not include, for example, the
situations where the pregnancy is the result okrap The committee recommended that the
“...State party should ensure that women are not cdetpéb continue with pregnancies
where that is incompatible with obligations arisinmder the Covenant (art.7-physical



integrity) and the General Comment No. 28 (EqualityrRights between Men and Women).”
Additionally, in its concluding observations to laed, CEDAW has also acknowledged the
problem of restrictive abortion lawWsThe committee reiterated its “concern about the
consequences of the very restrictive abortion lander which abortion is prohibited except
where it is established as a matter of probabilitgt there is a real and substantial risk to the
life of the mother that can be averted only by téemination of her pregnancy.” The
committee further urged “State party to continue to facilitate a nationakldigue on
women’s right to reproductive health, including thre very restrictive abortion laws. It also
urges the State party to further strengthen fanphanning services, ensuring their
availability to alll women and men, young adults andeenagers.”

In terms of jurisprudence regarding Ireland, thedgean Court of Human Rights is currently
in the process of rendering a decision in the @dde. v. Irelandfor which the Court has
heard oral arguments in September of this yeBhnis case pertains to a woman who was
denied an abortion despite the lethal fetal impairtn This woman is claming that her Article
3 and Article 8 rights were violated by Ireland’sestrictive abortion law.

It is important to highlight a recent decision retiag abortion under the Optional Protocol of
the International Covenant on Civil and Politicagi®s (ICCPR). In November 2005, the
Human Rights Committee (HRC), in the cas&afen Noelia Llantoy Huaman v.Periound
Peru in violation of Articles 2, 7, 17 and 24 o ttCCPR when health care authorities refused
to perform an abortion on Llantoy despite the that she was carrying an anencephalic fetus.
The HRC noted that she was entitled to an abonimter the law of Peru which allows for
abortion when a woman’s health or life is in danged that failure to recognize the mental
effects of being forced to carry such a pregnancietm and subsequent denial of abortion,
was cruel, inhumane or degrading treatment (Arfi¢Jevas a violation of her right to privacy
(Article 17) and to special protections she shdwdde been granted as a minor (Article 24).
(See information in letter dated 12 October 200N&iwork from ASTRA and the Center
regarding denial of access to legal abortion iraRd)

Sexuality Education
Background

Lack of sexuality education in schools places yaatlan vulnerable and sometimes life-
threatening situation, where they are unable teivecthe information they need to protect
themselves from sexually transmitted infectionsgluding HIV/AIDS and unwanted
pregnancy. Moreover, some educational programbiased towards religious teachings and
thus only promote abstinence until marriage andalodiscuss condom usage. Thus, when
youth start having sex they do not have the infoionaor sources to effectively protect
themselves. This is especially troublesome givereasing HIV/AIDS rates in the region and
UNAIDS recent studies showing that adolescentstlaeemost vulnerable groups globally,
including in Eastern Europe.
UN Treaty Monitoring bodies have addressed allhafse issues, either in their concluding
observations to the states or in their generalmecendations. In their acknowledgement of
these issues, the Treaty Monitoring bodies havadaiates that states that have failed to take
steps to protect the reproductive health and rightwomen and adolescents that are not in
compliance with treaty provisions.
The CEDAW, CRC, HRC, CESCR committees have comndeote the right to sexual
education and have generally framed it in the cdraéensuring the right to health. All four
of these committees have criticized State partesidt ensuring access to sexual education.



The CEDAW and CESCR in patrticular, have often dised sexual education as a means to
reduce maternal mortality, rates of abortion, asiéat pregnancies, and rates of HIV/AIDS.

Ireland

In the CEDAW committee’s 1999 concluding observadioto Ireland, the committee

“...urged the Government to facilitate a national dgde on women's reproductive rights,

including on the restrictive abortion laws. It alsmges the Government to further improve
family planning services and the availability ofné@ception, including for teenagers and

young adults. It also urges the Government to ptentbe use of condoms to prevent the
spread of HIV/AIDS. 10

To reference information regarding violations armbuhe issue of sexuality education in
Lithuania and Poland, please see the Concludinge®agons to Poland and Lithuania

highlighted in the letter to the Network dated 1&dber 2005

Forced Sterilization

Background

The Human Rights Committee in its General Conchsi@8 has specifically noted that
forced sterilization would be a practice that vietaarticle 7, torture, inhumane and degrading
treatment. The CEDAW committee’s General Recommimua 19 on violence against
women has stated compulsory sterilization adveraé#figcts women’s physical and mental
health and infringes on the right of women to dedite humber and spacing of children and
recommends that State party take measures to preeencion in regard to fertility and
reproduction.

Slovakia

Reports of forced and coerced sterilization in @zRepublic have surfaced this year at the
heels of the reports on the practice in Slovaki&kvinave been confirmed by the European
Commission for Human Rights Mr. Alvaro Robles ir2@03 report. While Slovakia has

changed its law on sterilization, guaranteeingtricompliance with international standards
on informed consent, it has not to date ensurezt®¥ke remedies for victims (recognized by
CERD in its Concluding Observations on Slovakid iasar). There is a case pending before
the European Committee for Human Rights againstekia regarding this issue and also a
case before the Optional Protocol of the CEDAW caite® against Hungary on this practice.

The Committee on the Elimination of Racial Discmaiion (CERD) in its 2004 concluding
observations to Slovakia expressed concern regarifia cases of sterilization of Roma
women without their informed consefit. Additionally, the Committee accepted assurances
that a draft law on health care addressing theeigaalcies in the system and specifying the
requirement of consent for medical procedures ammlapteed access to patients’ medical
files has been approved by the Government andsomay to the Parliament. The Committee
also recommended thathe State party take all necessary measures tcapugnd to this
regrettable practice, including the speedy adoptmfnthe above-mentioned draft law on
health care Most importantly the Committee recommended thlaé ‘State party should also
ensure that just and effective remedies, inclugiognpensation and apology, are granted to
the victims.

The Human Rights Committee (HRC) also expressea@earonat the reports of forced and
coerced sterilization of Roma women in its 2003 abating observations to Slovakia.



Furthermore, the Committee expressed regret a¢ aaty’s failure to €learly deny or admit
breaches of the principle of full and informed cemisbut asserts that an investigation related
to maternity wards and gynecology departments ofhdspitals did not result in findings of
infringements of "medical indication” of sterilizat” after the oral consideration of the
report. The Committee further expressed regret tttze reference made, in the same
submission, to "the fact that not all administratiacts were fulfilled in every case" appears
to amount to an implicit admission of breacheshaf tequirement of informed consent (art.
7,26)’ The committee proceeded to recommend thheé “State party should adopt all
necessary measures to investigate all alleged ca$esoerced or forced sterilization,
publicize the findings, provide effective remedigsvictims and prevent any instances of
sterilization without full and informed consént.

Discrimination

It is important to note that access to reproduckigalth services and information, including
access to safe and legal abortion services is #@isenthe protection of a women'’s right to
non-discrimination and equality. Women are, in pcac more likely than men to experience
personal hardships as well as social disadvantagesresult of economic, career, and other
life changes when they cannot control their faytilWhere women are compelled to continue
unwanted pregnancies, such consequences forcililywvpmen at a further disadvantage.
According to CEDAW, “discrimination against womeinicludes laws that have, either the
“effect” or the purpose of preventing women fromeeising any of her human rights or
fundamental freedoms on the basis of equality witn!® Laws that ban abortion have just
that effect and purpose.
Restricting abortion has the effect of denying wanaEcess to a procedure that may be
necessary for their enjoyment of their right to ItteaSSome women suffer maternity-related
injuries, such as hemorrhage or obstructed laB@nying women access to medical services
that enable them to regulate their fertility omtérate a dangerous pregnancy amounts to a
refusal to provide health care that only women rfé&tfomen are consequently exposed to
health risks not experienced by men.
The CEDAW committee, in its General Recommendati¥hen Women and Health, has also
clarified that states have an obligation to remdazeriers, such as high feels, spousal
authorization, or punitive provisions imposed omvem who undergo abortions, that prevent
women from access to appropriate health care. rét@mmmendation explicitly states that “It
is discriminatory for a State Party to refuse tovile legally for the performance of certain
reproductive health services for women.” Therefane;ertain cases restrictive abortion laws
may amount to discrimination against women in ahthemselves.

Conclusion:
Employing a Consistent Approach to SRHR

Since reproductive and sexual rights are compridethtersecting and overlapping rights
found in all of the principle human rights treatiasd recognized by all the UN Treaty
Monitoring Bodies as human rights issues, a codat#d approach by all international human
rights bodies to recognizing such rights would bestreffective. Reproductive and sexual
rights are especially vulnerable to attack fromsthmpposed to the full attainment of
women’s rights, further emphasizing the need fonified response. Such a unified approach
might be useful in addressing some of the “deféngeg commonly arise in the context of
reproductive and sexual rights. For example, mypctve and sexual rights issues are often



closely linked to culture and religion and advosdtequently confront such arguments when
asserting reproductive and sexual rights violatidrgere are other defenses that arise in this
context as well, such as the progressive realizatfoeconomic and social rights depending
on the availability of national resources.

Recommendations

Consultation with both domestic and internation@®é is critical to any activity undertaken
by the Network. With the objective of advancingreounication between the Network and
NGOs regarding the issues discussed in this ldtierCenter would like to set forth a few
recommendations: 1) a more formalized proceduresfdmmission of written comments by
NGOs on an ongoing basis; 2) making draft versiohgs report for comment by NGOs
available in order to ensure more effective comagialh; 3) in the case that this initiative is not
already in place, we urge the Network Experts tavene such meetings at the national level
to help prepare their national reports.

We look forward to improving the dialogue with tRetwork on these issues.

Sincerely,

Christina Zampas Wanda Nowicka
Center for Reproductive Rights ASTRA
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