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12 October 2005

Dear E.U. Network of Independent Experts on Fundamental Rights,

On behalf of ASTRA and the Center for Reproductive Rights, we would like to thank you for inviting us to your consultative meeting with NGOs on 17 October 2005.  We greatly appreciate the opportunity to provide information to this body on sexual and reproductive health violations occurring within European Union Member States.  This letter is to provide a brief background on international human rights law and its application to sexual and reproductive health issues and some issues facing citizens in selected European Union Member States on this topic. As you write your human rights reports for 2005 and as you consider the issues to address for 2005 and beyond, we urge you to consider including sexual and reproductive health and rights issues so as to better strengthen fundamental rights within the European Union.

First, we would like to briefly introduce you to ASTRA and the Center for Reproductive Rights.  ASTRA is the Central and Eastern European Women’s Network for Sexual and Reproductive Health and Rights consisting of 22 organizations in the region, including organizations from the new member states of the European Union.  ASTRA works to advance and promote sexual and reproductive health and rights by bridging the gaps between women’s issues, health issues and human right issues, and works together with other NGOs to monitor state compliance in this field with international human rights treaties.   The Center for Reproductive Rights is an international human rights organization of lawyers that works to ensure that international human rights law is applied to sexual and reproductive health issues. Our program in Europe includes working at the European Union level and at the Council of Europe, including work at the European Court of Human Rights.  The Center is an affiliate member of ASTRA. 
Reproductive Rights are Human Rights

The 1990s was a key decade in articulating the links between the provisions set out in existing

human rights treaties and women’s reproductive rights. Widespread recognition of the legal foundations for reproductive rights is a critical step toward achieving human rights for all women. Reproductive rights were a major topic at two international conferences, the 1994

United Nations International Conference on Population and Development (ICPD) and the 1995

United Nations Fourth World Conference on Women (Beijing). The consensus documents from these meetings affirmed the centrality of these rights to international human rights and described the panoply of rights that are included in the reproductive rights framework. As stated in Paragraph 7.3 of the ICPD Programme of Action: 

[R]eproductive rights embrace certain human rights that are already recognized in national laws, international human rights documents and other consensus documents. These rights rest on the recognition of the basic right of all couples and individuals to decide freely and responsibly the number, spacing and timing of their children and to have the information and means to do so, and the right to attain the highest standard of sexual and reproductive health. It also includes their right to make decisions concerning reproduction free of discrimination, coercion and violence, as expressed in human rights documents.

The Application of Human Rights to Sexual and Reproductive Health Issues

Human rights related to sexual and reproductive health include the right to life, the right to liberty and security, the right to information, the right to health, the right to education,  the right to a private and family life, the right to be free from inhumane and degrading treatment, and the right to be free from discrimination, to name a few.    All of these rights are also included in the Charter on Fundamental Rights. International human rights bodies around the world, including United Nations, the Council of Europe and the Inter-American human rights system, have all applied human rights to sexual and reproductive health issues. 

The United Nations Treaty Monitoring bodies, which monitor state compliance with the 6 major United Nations human treaties have addressed sexual and reproductive health and rights issues within the context of state obligations under various treaty provisions, including the right to bodily integrity, liberty and security, privacy, information, life, health, education and right to be free from discrimination.  In its General Recommendation 24, the CEDAW Committee explicitly acknowledges the discriminatory impact denial of reproductive health care has one women, “[I]t is discriminatory for a State party to refuse to provide legally for the performance of certain reproductive health services for women.” The jurisprudence of the European Commission of Human Rights and the European Court of Human Rights have also recognized that reproductive rights are protected by the European Convention on Human Rights and Fundamental Freedoms and have decided most of these cases on the basis of Articles, 2, 3, 8 and 10 of the Convention. 

The Situation in Lithuania, Poland, and Slovakia

Last year, for example, the United Nations Human Rights Committee, which monitors state compliance with the International Covenant on Civil and Political Rights (ICCPR), in its concluding observations to Lithuania and to Poland addressed two fundamental issues with regards to sexual and reproductive health and rights: sexuality education and abortion.  In addition, reproductive rights in Slovakia face formidable challenges with a pending treaty between the Holy See and Slovakia on conscientious objection and a case pending before the Constitutional Court which would grant fetuses full rights under Slovak law and therefore jeopardize women’s reproductive health and rights. 

Lithuania

 In its most recent concluding observation to Lithuania, the Human Rights Committee expressed its “...concern at the high rate of unwanted pregnancies and abortions among young women between the ages of 15 and 19, and the high number of these women contracting HIV/AIDS, with consequent risks to their life and health”, which implicates Article 6 of the ICCPR.  The Human Rights Committee recommends that Lithuania… “take further measures to help young women avoid unwanted pregnancies and HIV/AIDS, including strengthening its family planning and sex education programmes.” 
 The Human Rights Committee recognizes state obligations in preventing unwanted pregnancies and transmission of HIV/AIDS by placing an obligation on Lithuania to strengthen its sex education programmes.  

Currently, sex education in Lithuanian schools does not adequately address the needs of Lithuania’s youth and there are no trained teachers who can provide modern sexuality education. The Ministry of Education and Science has recently refused to support a Baltic states project on training of teachers on HIV/AIDS prevention and Government support to a voluntary sex education plan whose aim was aim to provide youth in schools with unbiased, balanced information, was withdrawn in 2004 due to campaign to distort the facts about this project and manipulate the public and politicians on the dangers of sexuality education.
 This situation has left most youth with little knowledge and tools to protect themselves from unwanted pregnancy and sexually transmitted infections. This is a serious setback for Lithuanian youths and their parents who need support in ensuring that young women do not face unwanted pregnancies and that youth can protect themselves from HIV/AIDS.  The Human Rights Committee in previous years has also addressed this issue in other EU Member States, including in Poland, where it expressed concern over the elimination of sexual education from the school curriculum and asked the state party to reintroduce it in public schools.
 

Poland

In its 2004 concluding observation to Poland, the Human Rights Committee noted the potential human rights violations connected with Poland’s restrictive abortion law. Specifically, the Committee noted that Poland’s restrictive abortion law “…may incite women to seek unsafe, illegal abortions, with attendant risks to their life and health. It is also concerned at the unavailability of abortion in practice even when the law permits it, for example in cases of pregnancy resulting from rape, and by the lack of information on the use of the conscientious objection clause by medical practitioners who refuse to carry out legal abortions. The Committee further regrets the lack of information on the extent of illegal abortions and their consequences for the women concerned.”   The Committee views these issues as falling within the purview of Article 6 of the ICCPR. The Committee recommended that Poland should “liberalize its legislation and practice on abortion. It should provide further information on the use of the conscientious objection clause by doctors, and, so far as possible, on the number of illegal abortions that take place in Poland…” 

It is important to note that the human rights violations surrounding Poland’s restrictive abortion law have been well documented
; women are unable to even access abortion services that they are legally entitled to receive because of the failure of the state to implement effective regulations and oversight mechanisms to govern practices such as conscientious objection.  As a result, women’s rights including their right to equality, their right to health and to life are at stake.   Two cases are pending before the European Court of Human Rights against Poland for such failure, one case titled Tysiac v Poland has been communicated to the state and will likely be decided in 2006.  On a related issue, it is important to note that women are unable to receive adequate health care during their pregnancy, because of the apparent importance health care providers place on the fetus over the pregnant woman’s health. Earlier this year a case was reported on a pregnant woman who despite diagnosis of fistula and abscess by her doctors was denied emergency medical care due to fear that treatment would harm the fetus. The woman died of infection. 
 

Both the Human Rights Committee and the CEDAW Committee have discussed illegal and unsafe abortion as a violation of the right to life, and has made the link between illegal and unsafe abortions and maternal mortality. Both Committees have criticized legislation that criminalizes or severely restricts access to abortion, including restrictive legislation in EU member states such as Poland and Ireland.
    The CEDAW Committee has expressed concern over the lack of availability to abortion services due to laws allowing for conscientious objection on the part of hospital personnel.
 The CEDAW committee has made it clear that it considers it an infringement of women’s reproductive rights when a government fails to ensure access to another provider willing to perform the procedure.
 The Committee has recommended that the state party take steps to guarantee access to abortion in public hospitals.
 

Slovakia

The situation concerning unavailability of providers due to conscientious objection will also potentially have a huge impact on human rights in Slovakia. In early 2005 the Slovak Ministry of Justice submitted to the Legislative Council for ratification a Treaty between Slovakia and the Holy See on the Right to Exercise the Objection of Conscience.  If ratified, the treaty will gain the status of an “international human rights treaty” and will take precedence over current Slovak law. 

Since the Draft Treaty first and foremost protects the religious rights of state officials, it would effectively make the delivery of state services conditional on compliance with Catholic teaching. Consequently, in the area of reproductive healthcare, all forms of contraception as well as assisted fertilization may become inaccessible. Information about alternatives of safe and effective contraception methods and protection against STD, including HIV/AIDS may become unavailable. Restrictive access to contraceptive services would dramatically confine reproductive and sexual freedom in Slovakia. This may result in an increase of maternal mortality rates, unintended teenage pregnancies, number of unsafe abortions and a spread of STDs, including HIV/AIDS. 

Respect for religious freedoms has an important place in a liberal democratic state. However, these freedoms shall be accommodated in a manner which does not unreasonably infringe on the rights of others.
 The right to object should be accommodated through domestic legislation for people with or without religious affiliation. In healthcare, such legislation must ensure availability of a reasonable number of non-objecting providers, whereby the objecting practitioners must refer their patients to non-objecting providers, but they may not decline performing life saving procedures. 

In addition, a case brought by conservative members of the Slovak Parliament is pending before the Slovak Constitutional Court which asks the court to find Slovakia’s permissive abortion law inconsistent with the protection of the right to life of the Slovak Constitution.  Their position is based in part on a distorted claim that the European Convention on Human Rights and other international treaties can apply to fetuses.  The rejection of claims of fetal rights both in international and national law has been increasingly grounded on their incompatibility with women’s human rights, including rights to physical integrity, health and life. It is expected that the Slovak Constitutional Court will hear the case this year or early next.  

Conclusion

Sexual and reproductive health and rights are critical to the realization of women’s human rights in the European Union.  The ability to decide the number and spacing of children, to protect oneself from sexually transmitted infections and to access the health care services one needs,  not only implicate the rights as set forth above but are critical to the realization of all rights, including the right to equality and non-discrimination.  While the global consensus agreed on at the International Conference on Population and Development over 10 years ago- that reproductive rights are human rights- was an important step forward towards the realization of women’s human rights, the challenges being faced, including within the European Union Member States are formidable. 

As such, it is imperative that respect for reproductive rights be fully integrated and mainstreamed into the debates on fundamental rights in the European Union.  While these issues are in many countries either highly politicized or marginalized because they are categorized as social and economic rights as opposed to civil and political rights, and therefore treated as secondary rights, it is critical to ensure that the human rights violations surrounding such issues do not get lost in political and ideological battles. It is also important to note that except in the area of employment, reproductive health and rights issues and their implementation in Member States are not in EU policies due to the fact that they are only recognized by the EU as health issues and thus are left to Member States competence due to the subsidiary principle.  This ignores the gender equality and human rights dimensions of the issues and has been especially problematic in Member States whose approach to these issues, either through law or practice, is very restrictive and sometimes coercive.   Therefore, EU bodies such as the Network should take particular concern in addressing reproductive rights violations.   

We hope that you find this information useful and it is our hope that we can continue a dialogue with you and provide more detailed information on such issues.    
Sincerely,    
Wanda Nowicka

ASTRA

and
Christina Zampas

Center for Reproductive Rights

� Lithuania,4/5/04 UN Doc.  � FILLIN "Symbol" \* MERGEFORMAT �CCPR/CO/80/LTU�, para. 12� FILLIN "Date" \* MERGEFORMAT ��


� Conscience Magazine, Sex. Lies and Lithuania: A Misinformation Campaign by Anti-choice Advocates Threatens Common Sense Health Reforms, by Jeffrey V. Lazarus, Spring 2005 pp. 27-8


� Poland, 29/07/99, UN Doc. CCPR/C/79/Add 110, para. 11. 


� Polish Federation for Women in Family Planning, Women in Poland – Sexual and Reproductive Health and Rights (2000).  � HYPERLINK "http://www.federa.org.pl/english/report_indep.htm" �http://www.federa.org.pl/english/report_indep.htm�; Polish Federation for Women in Family Planning, Contemporary Women’s Hell: Stories of Polish Women  (2005). 


� Tomasz Michałowicza  „Caring for the fetus at the expense of mother’s life” in Gazeta Wyborcza, 2.05.2005


� See e.g. Ireland, 01/07/99, UN Doc. A/54/38, para 185 (CEDAW); Poland 20/07/99.


, UNDoc. CCPR/C//79Add. 110 para 11 (ICCPR)


� See e.g. Italy 17/07/97, UN Doc. A/52/38 Rev. 1, Part II, para 353; Croatia, 14/05/98, UN Doc. A/53/38 para 109.


� See e.g. Croatia, 14/05/98, UN Doc. A/53/38 para 109


� Italy 17/07/97, UN Doc. A/52/38 Rev. 1, Part II, para 353; Croatia, 14/05/98, UN Doc. A/53/38 para 109


� See Pichon and Sajous v France, European Court of Human Rights (2001) involved pharmacists’ refusal to fill prescriptions for contraceptive pills because of their religious beliefs.60 The Court ruled that Article 9, right to freedom of religion, was not violated when the pharmacists were convicted under the consumer code for refusing to sell contraceptive pills. The Court supported the French Court’s decision that ethical or religious principles are not legitimate grounds for refusing to sell contraceptives, as long as the sale of contraceptives is legal. The Court noted that as long as the sale of contraceptives is legal and medical prescriptions cannot be filled anywhere other than a pharmacy, the applicants cannot give precedence to their religious beliefs and impose them on others. The applicants are


free to manifest their beliefs in many ways outside the professional sphere. The Court noted that Article 9 protects acts closely linked to personal convictions and religious beliefs, such as acts of worship, teaching, practice, and observance. However, it noted that Article 9 does not always guarantee the right to behave in public in a manner


governed by that belief. The Court said that the word “practice” used in Article 9(1) does not protect “each and every act or form of behaviour motivated or inspired by religion or a belief.”





� For detailed legal analysis of this draft treaty, visit Pro Choice Slovakia website: � HYPERLINK "http://www.prochoice.sk/" ��http://www.prochoice.sk/�








PAGE  
1

