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13 January 2009 

 
Kathalijne Buitenweg 
Member of the European Parliament 
European Parliament 
Office 8G309 
Wietzstraat 
B-1047 Brussels 
Belgium 
Fax: +32-2-284-9266 
 
Re: Proposal for a Council Directive on implementing the principle of equal treatment between 

persons irrespective of religion or belief, disability, age or sexual orientation (hereinafter 
proposed directive) 

 
Dear Ms. Buitenweg, 
 
This letter is a follow-up to our meeting and the hearing held in the European Parliament on 8 
December 2008 regarding the above-referenced proposed directive. ASTRA and the Center for 
Reproductive Rights (the Center), two non-governmental organizations working to promote and 
advance reproductive health and rights, submit this letter with regards to Article 3.2 of the 
proposed directive, particularly the reference to ‘reproductive rights’.  We would like to first take 
the opportunity to express our support for this proposed directive and efforts towards its 
realization. We commend your work in moving this initiative forward and appreciate your 
commitment to ensuring participation by civil society in its development.  
 
Below please find I)  a short justification for the removal of the reproductive rights reference in 
Article 3(2) of the proposed directive, II)  four examples illustrating the implication that this 
reference could have, if it is kept in  III)  an internationally accepted definition of reproductive 
rights and IV)  two short additional arguments for the removal of the reproductive rights language 
in Article 3(2). 
 
I. Remove  the “reproductive rights” reference in Article 3(2) for the following reasons:  
 

• While the proposed directive prohibits discrimination in access to health care, Article 3.2, 
as drafted, explicitly excludes from such protection a very broad category of health care, 
reproductive health care, on all four grounds covered by this directive (see definition of 
reproductive rights and reproductive health below).  As drafted it would exclude from 
protection access to reproductive health care services as they relate to marital and family 
status, which is problematic as it is very often by virtue of one’s marital or family status 
that discrimination in access to health care occurs and this is true not just on the grounds 
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of sexual orientation but also on the grounds of age and religion.  Moreover, the 
imprecise formulation of Article 3.2 could be interpreted to exclude from protection non-
discrimination in access to all reproductive health care services on all four grounds. 
Thus, a whole category of health care would be exempted from protection under this 
directive.  This is an unprecedented and unjustifiable exemption.  

 

II) The following examples illustrate the implications that this exemption could 
have: 
 

• Violence against disabled women is a growing problem in Europe.  A recent report from 
Sweden shows that 31% of disabled women have been subject to violence.1   The 
proposed directive would in effect, prohibit discrimination against a disabled woman 
when accessing health services to care for a broken arm but would not grant her this same 
protection when accessing health services as a result of sexual violence, as this care is 
part of reproductive health care. 

 
• Lesbians require regular pap smear screening for cervical cancer at the current screening 

guidelines used for heterosexual women. Studies show that lesbian and bisexual women 
receive less pap screening than do heterosexual women2, in part due to physicians 
omitting routine gynecological testing under the arguably discriminatory assumption that 
lesbian women don’t need screening.3 Lesbians are at risk for cervical cancer because 
many have had intercourse with men and because HPV can still be transmitted from 
woman to woman.4 The proposed directive would not protect gay women from providers 
refusing to conduct such standard reproductive healthcare services.  

• Women are victims of female genital mutilation (FGM)5 often because of their young 
age6 with the causes often including a mix of cultural, religious and social factors related 
to marital status.7 The United Nations reports that it is usually inflicted on girls between 
the ages of 4-12.8 The impact on the reproductive health of young women is debilitating 
and can lead to infertility and dangerous childbirths.9 Because of immigration, FGM has 
recently become more problematic in Europe, as recognized by the European Union 
itself.10 The reproductive rights exception under Article 3.2 could in effect not protect 
discrimination against young girls and young women from accessing reproductive health 
care they need to address complications related to FGM as well as prohibit the practice 
on grounds of age discrimination. 

• A spinal cord injury (SCI) is a debilitating disability which can affect a man’s ability to 
biologically reproduce.11 The type and level of injury both can play a role on the degree 
of impact this has. Use of artificial insemination techniques is one means by which such 
men would be able to biologically reproduce.  This proposed directive would not prohibit 
discrimination against men with disabilities in accessing such reproductive healthcare 
services.  

 
• Coerced sterilization is a violation of reproductive rights and is a form of discrimination 

against women, as recognized by the UN.12 When coerced or forced sterilization occurs 
against a woman because of her race, it is also a form of race discrimination,13 and is 
prohibited under the EU Race Directive.  However, this proposed directive would not 
provide the same protection to a woman who is coercively sterilized because of her 
disability because unlike the Race Directive, this proposed directive excludes the whole 
category of reproductive health care from protection. 
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III) Definition of Reproductive Rights 
 

Reproductive health care is encompassed in the notion of reproductive rights, as recognized 
by international consensus documents such as the 1995 Beijing Platform for Action and by 
human rights systems, such as the United Nations Treaty Monitoring Bodies.  At the 1995 
Women’s Conference in Beijing all current EU Member States14, agreed to the following 
definition of reproductive health, to which the European Community endorsed:15  

 
Reproductive health is a state of complete physical, mental and social well-being and not 
merely the absence of disease or infirmity, in all matters relating to the reproductive 
system and to its functions and processes. Reproductive health therefore implies that 
people are able to have a satisfying and safe sex life and that they have the capability to 
reproduce and the freedom to decide if, when and how often to do so. Implicit in this last 
condition are the right of men and women to be informed and to have access to safe, 
effective, affordable and acceptable methods of family planning of their choice, as well 
as other methods of their choice for regulation of fertility which are not against the law, 
and the right of access to appropriate health-care services that will enable women to go 
safely through pregnancy and childbirth and provide couples with the best chance of 
having a healthy infant. In line with the above definition of reproductive health, 
reproductive health care is defined as the constellation of methods, techniques and 
services that contribute to reproductive health and well-being by preventing and solving 
reproductive health problems. It also includes sexual health, the purpose of which is the 
enhancement of life and personal relations, and not merely counselling and care related to 
reproduction and sexually transmitted diseases.16 

 
Member States further recognized the inextricable link between reproductive health and 
reproductive rights in paragraph 95 of the Beijing Platform for Action :  
 

Bearing in mind the above definition, reproductive rights embrace certain human rights 
that are already recognized in national laws, international human rights documents and 
other consensus documents. These rights rest on the recognition of the basic right of all 
couples and individuals to decide freely and responsibly the number, spacing and timing 
of their children and to have the information and means to do so, and the right to attain 
the highest standard of sexual and reproductive health. It also includes their right to make 
decisions concerning reproduction free of discrimination, coercion and violence, as 
expressed in human rights documents. In the exercise of this right, they should take into 
account the needs of their living and future children and their responsibilities towards the 
community. The promotion of the responsible exercise of these rights for all people 
should be the fundamental basis for government- and community-supported policies and 
programmes in the area of reproductive health, including family planning. As part of their 
commitment, full attention should be given to the promotion of mutually respectful and 
equitable gender relations and particularly to meeting the educational and service needs 
of adolescents to enable them to deal in a positive and responsible way with their 
sexuality. Reproductive health eludes many of the world's people because of such factors 
as: inadequate levels of knowledge about human sexuality and inappropriate or poor-
quality reproductive health information and services; the prevalence of high-risk sexual 
behaviour; discriminatory social practices; negative attitudes towards women and girls; 
and the limited power many women and girls have over their sexual and reproductive 
lives. Adolescents are particularly vulnerable because of their lack of information and 
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access to relevant services in most countries. Older women and men have distinct 
reproductive and sexual health issues which are often inadequately addressed. 17 
 

The United Nations Treaty Monitoring Bodies, which monitor state compliance with UN human 
rights treaties, including those referenced in paragraph 2 of the proposed directive’s recital, have 
recognized reproductive health services as an essential aspect of health care and have asked states 
parties to remove barriers to access to health services, including in the area of reproductive 
health.18  They have specifically encouraged states to introduce non-discriminatory access to 
reproductive health care services.19  And have noted that certain groups of women have more 
difficulty in accessing reproductive health care, among them groups that are covered by the 
proposed directive, including women with disabilities and young women.20  In addition, The 
Committee on Economic, Social and Cultural Rights, has noted that access to health care and 
underlying determinants of health, as well as to means and entitlements for their procurement 
should be ensured without discrimination on the ground of sexual orientation.21   
 

The above internationally recognized definition of reproductive health and rights shows how the 
imprecise formulation of Article 3.2 could exclude from protection access to a broad range of 
health care services.  

IV) Additional following arguments for the removal of the reproductive rights exemption in 
Article 3.2 of the proposed directive and in paragraph 17 of its recital: 
  
• While it is recognized that health care regulation generally falls within the competence of 
Member States, the European Union anti-discrimination legal framework illustrates that it does 
have competency to legislate on some aspects of healthcare, as is reflected in the proposed 
directive and the Race Directive (2000/43/EC). National competence does not and should not 
preclude European level legislation against discrimination in access to the broad range of lawful 
reproductive health care services provided for by Member States.  In addition, unlike education, 
marital status and family law, reproductive rights are not expressly qualified in the EU documents 
accompanying the proposed directive as an area that does not fall under EC competence.22  
 
• While it has been stated that the proposed directive is based on the Race Directive 
(2000/43/EC), in that it seeks to eliminate inequalities in non-discrimination protection, the Race 
Directive does not exclude from protection a whole category of healthcare. Consistency in Article 
13 legislation should be a guiding principle in developing this directive so as not to create 
differences between levels of protection on the different grounds of discrimination and perpetuate 
what it seeks to eliminate. In addition, by exempting such a broad category of health care from 
protection, the proposed directive sets a bad precedence for future European level legislation. 
 
Conclusion 
 
Article 3.2, as drafted, would exclude from protection a whole category of health care and lead to 
legal uncertainty on the part of providers and potential victims of discrimination. While both men 
and women need and seek reproductive health care services, this proposed directive would 
perpetuate discrimination against women, since women are often the victims of multiple 
discrimination (see recital paragraph 13 of the proposed directive), and for biological reasons, 
women as opposed to men are most impacted by such an exclusion.    
 



 5 

We hope that the above information is useful in supporting the elimination of reproductive rights 
reference to Article 3.2 of the proposed directive and to paragraph 17 of its recital. Should you 
need further information, please do not hesitate to contact us.  
 
Respectfully yours, 

      
Christina Zampas      Wanda Nowicka 
Senior Manager and Legal Adviser for Europe  Coordinator  
Center for Reproductive Rights    ASTRA Network 

  
czampas@reprorights.org    Warsaw, Poland 
tel: +46-8-668-9320     nwanda@federa.org.pl  

tel: +48-22-635-93-95 
 

cc:  Liz Lynne, MEP 
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